ASARCO officials who participated in the actual decision to
terminate the complainant's employment testified at length for the
company.  Curtis A. Johnson, the unit manager for the Leadville
unit, testified that he had the ultimate responsbility for
firings,  Johnson maintained that he made the decision to dismiss
Zeisel after a consultation with Dave Russell, the mine
superintendent.  Beyond the circumstances which resulted in
warning slips, Russell, he said, informed him that Zeisel was a
"slow worker," and that other workers were "carrying some of his
weight."  The essence of Johnson's testimony was that complainant
was discharged out of belief that the miner displayed unsafe work
habits (although he had never had an accident), and for a general
failure to perform his job properly,  vjohnson claimed to have no
knowledge of any alleged safety complaint before the firing (Tr.
150) .

Russell's testimony was in essential agreement with that of
Johnson.  He, too, denied any knowledge that Zeisel had made any
sort of safety complaint about the jack (Tr. 228).  In this
regard, Russell indicated that he had discussed the two most
recent warning slips with Ray Bond, the mine foreman, who in turn
had talked to Mosher.  Bond made no mention of any safety
complaint from Zeisel.

Management's witnesses also suggested that the complainant's
discharge was the natural consequence of his having received three
formal warnings for work violations.  Personnel records of other
discharged miners were produced in an attempt to show that
Zelsel's termination was consistent with an established company
policy of discharge for cumulative warnings for on-the-job
misconduct.

Management officials did not contend that the company had a
specific rule forbidding using fingers on a sticking latch.

Basically, they contended that common sense barred such a
practice.. Further, unit manager Johnson believed that the
practice was covered by a general provision in the company1s
safety rule book distributed to all employees.  Rule 3 on page 1
of the book provides:       ;

No set of rules can more than outline a few safety
procedures.  Plan your work and do your work in
conformity with these rules, but use good judgment.
This book must be supplemented by common sense.
(Respondent1 s exhibit 7 at 1).

All witnesses:except Zeisel appeared to share a belief that
use of a finger to depress a sticking latch was dangerous.
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